LI TTLE BEAR MN NG & EXPLARATI AN | NC
| BLA 94- 658 Deci ded March 5, 1997

Appeal froma decision of the Mntana Sate Gfice, Bureau of
Land Managenent, decl aring mning cl ai n8 abandoned and void. MMC 6671,
MVC 6673, MMC 75109 t hrough MMC 75111, MMC 109071 t hrough MMC 109075.

Rever sed and renmanded.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai ntenance Fees: Srall Mner Exenption

A decision rejecting a snall mner exenption and

decl aring clai ns abandoned and void for failure to

pay rental fees on the grounds that clai nant owned
nore than 10 clains is properly vacated where

claimant shows it filed certifications of exenption for
the 1993 and 1994 assessnent years on Aug. 23, 1993,
listing only 10 clai ns, and ot her evi dence
denonstrates that it had abandoned any additi onal
clains previously held as of the date of the subm ssion
of its certification of exenption.

2. Mning dains: Recordation of Affidavit of Assessnent
VWrk or Notice of Intention to Hol d--Mning d ai ns:
Rental or dai mMiintenance Fees: Snall Mner Exenption

The decision to el ect the snall miner exenption rather
than pay the rental fee inposed by the Act of Crt. 5,
1992, obligated the mning clainant to conply wth the
filing requirenents of sec. 314(a) of FLPMA and failure
to so conply gives rise to a concl usi ve presunption of
abandonnent .

APPEARANCES R chard T. Dale, Butte, Montana, pro se.
(PN ON BY ADM N STRATI VE JUDE&E BURXK
Little Bear Mning & Exploration, Inc. (Little Bear), has appeal ed
fromso nuch of a decision of the Mntana Sate Gfice, Bureau of Land
Managenent (BLNV), dated My 31, 1994, as decl ared unpatented mning cl ai ns

MVC 6671, MMC 6673, MMC 75109 t hrough MC 75111, and MMC 109071 t hrough
MVC 109075 abandoned and void for failure to tinely pay the rental fees
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required by the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993 (Act), P.L. 102-381, 106 Sat.
1374, 1378-79 (1992), and 43 PR 3833.1-5 (1993) for the 1993 and 1994
assessnent years.

h August 31, 1993, clainmant filed certifications of exenption from
the rental fees for each of the assessnent years endi ng Septenber 1,
1993, and 1994. These certifications were filed in lieu of subm ssion
of annual rental paynents of $100 for each claimfor each assessnent year
under a provision of the Act known as the small miner exenption which
wai ved rental paynents upon a showng, inter alia, that the cla nant hel d
no nore than 10 mning clains. Both certifications listed only 10
mning clains. 1/ By notice dated April 6, 1994, BLMinforned Littl e Bear
it woul d not accept those docunents because BLMrecords indicated that
Little Bear owned 16 clai ns when the certifications were recei ved. 2/
BLM af forded cl ai mant an opportunity to establish wthin 30 days that it
had reduced its holdings to 10 or fewer clains as of August 31, 1993.

In response thereto, clainants submtted a copy of the mnutes of a
Drector's neeting held July 10, 1993, wherein a ngjority of the directors
of Little Bear declared that six clains were abandoned in order to qualify
for the small mner exenption and identified the specific clains abandoned.

In an acconpanyi ng statenent, Little Bear asserted that it took all
actions necessary to abandon the six clains prior to the August 31, 1993,
deadline, and, therefore, held only 10 clains as of that date. Inits
decision, BLMnoted clai nant's assertions but, ostensively relying on this
Board's decision in Lee H and Qldie E Rce, 128 IBLA 137 (1994), held
that these statenents were insufficient to establish entitlenent to a snal |
mner exenption, where BLMrecords, as of August 31, 1993, indicated
otherwse. Little Bear duly appeal ed fromthis determnation.

Inits statenent of reasons, appellant reiterates its contention
that it did not hold 16 unpatented clai ns on August 31, 1993, but rather
had taken al | necessary steps to abandon six of those clains in conformty
wth Mntana law Appellant notes that further evidence of its intention
to abandon the six clains in question could be derived fromits failure
to take any steps to naintain these clains.

1 The clains listed were: JAVBHA (MW 6671), Bl ack Spot (MMC 6673), FO%
DALE (MVC 75109), Fouche Dunp (MMC 75110), AQd Channel (MVC 75111), HEA NZE
(MVC 109071), BECKY (MVC 109072), BR AN (MMC 109073), LWKE (MMC 109074),
and JEREW (MMC 109075) .

2/ In determning the qualifications of a corporate clai nant seeki ng

the snal | mner exenption, the Departnent nust | ook beyond the nunber

of unpatented mining clains held by the corporation and scrutinize the
nunbers hel d by those "that have an interest in" such entity. 43 R
3833.1-6(a) (3) (1993).
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[1] The Board has recently addressed the question presented by
this appeal in a nunber of decisions. See, e.g., WIliamJ. Mntgonery,
138 | BLA 31 (1997); Burbank Gold, Ltd., 138 IBLA 17 (1997); The B g B ue
Sapphire ., 138 IBLA'1 (1997). In those decisions, we held that

[s]o long as a clai mant who sought a snal | nminer exenption can
establish that, wth respect to any clai min excess of 10, the
el enents of abandonnent predated August 31, 1993, he or she has
net the statutory and regul atory requirenents wth respect to
the limtation of clai mownership, regardless of the point in
tine at which these facts are communi cated to BLM

The B g Blue Sapphire ., supra at 5. Applying these precedents to

the instant appeal, we believe appel | ant has shown that the necessary

el enents of abandonnent wth respect to the clains in excess of 10 predated
August 31, 1993. Accordingly, we nust reverse the decision belowto the
extent that it held the 10 clains listed in appellant's certification of
exenpt i on abandoned and voi d because appel | ant was not qualified to obtain
a smal |l mner exenption.

[2] This does not end the matter, however. Wiere an individual
sought and received a snall miner exenption that individual was required,
under the express terns of the Act, to performthe assessnent work for
those clains and neet the filing requirenents of section 314(a) and (c)
of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C
§ 1744(a) and (c) (1994). See Arlin D Vel kup, 137 I BLA 259 (1996).
Under this provision, failure to provide BLMwth a copy of the
affidavit of assessnent work perforned or, where appropriate, a notice of
intention to hold, on or before Decenber 30 of each cal endar year, gives
rise to a concl usi ve presunpti on of abandonnent of the claam See, e.g.,
Red Top Mercury Mnes, Inc. v. Lhited Sates, 887 F.2d 198 (9th dr. 1989);
NL Industries, Inc. v. Secretary of the Interior, 777 F.2d 433 (9th dr.
1985) .

Areviewof the case files submtted wth this appeal fails to
affirmatively showthat appellant filed a copy of the 1993 affidavit of
[abor with BLMon or before Decenber 30, 1993. As noted above, failure to
conply wth the filing requirenents of FLPMA woul d result in the concl usive
presunption of abandonnent of these clains, notwthstanding the fact that
Little Bear otherwse qualified for the small miner exenption. 43 R
3833.4(a) (1) (1993); Melvin J. Young, 135 IBLA 336 (1996); Lee Jesse
Peterson, 133 IBLA 381 (1995). n renmand, BLMshoul d examine this issue
and, If its records fail to indicate conpliance with the annual filing
provi sions of FLPVA it should af ford appel | ant an opportunity to
establish that it didtinely file a copy of its affidavit of [abor wth
BLM

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
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fromis reversed as to those clains recorded in the certification of
exenption and the case is renanded for further review of whether clai mant
conplied wth section 314 of FLPVA

Janes L. Burski
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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